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GOEKE, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $32,834 deficiency in petitioners’
Federal inconme tax and a $6,567 section 6662(a) penalty for the
year 2005. The issues for decision are:

(1) Wether an Internal Revenue Service (IRS) closing
notice issued 1 nonth after the issuance of a notice of
deficiency closed petitioners’ tax year. W hold it did not;

(2) whether Howard Slater (petitioner) participated in a
nonqual i fi ed deferred conpensati on plan under section 409A. W
hol d he did not; and

(3) whether petitioners are liable for an accuracy-rel ated
penal ty under section 6662. W hold they are not.

Backgr ound

Petitioners resided in Florida at the tine the petition was
filed. Petitioner received a master’s degree in taxation and was
the sol e owner and representative of Slater Financial Corp.
(Slater Financial), registered as a broker-dealer with the
Securities and Exchange Comm ssion under section 15 of the
Securities Act of 1934, ch. 404, 48 Stat. 881 (current version at
15 U. S.C. secs. 78a-7800 (2006 & Supp. 2008)).

Petitioner held four annuity accounts with Jackson Nati onal
Life Insurance Co. During late April and early May of 2005 Tim

Gllis (M. Gllis) of GE Life & Annuity Assurance Co. (Genworth)
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approached Slater Financial to solicit new business. Petitioner
had no business to transfer to Genworth other than his personal
annuity accounts. Petitioner’s agreenent to Genworth’ s proposal
to transfer the annuity accounts entitled himto a conm ssion
equal to a percentage of the value of the accounts. |Instead,
petitioner asked M. Gllis to promse that he could receive his
br oker - deal er conm ssion as interest prepaid into his annuity
accounts, thus allowi ng petitioner to defer paying tax on the
anount at issue. M. GIllis agreed, and the parties signed
contracts outlining the details of their agreenents. Anong the
ternms addressed in these agreenents is a schedul e of surrender
charges to which petitioner would be subject if he wthdrew
anmopunts fromany of his Genworth accounts. Petitioner executed
the transfers, and an anount equal to petitioner’s annuity
contracts plus comm ssions was paid into petitioner’s annuity
accounts at Genworth. Follow ng these transactions, Genworth

i ssued petitioner a Form 1099-M SC, M scel | aneous | ncone,
reporting $86, 868 i n nonenpl oyee conpensation. Petitioner did
not receive the Form 1099-M SC because it was mailed to his prior
address. On July 2, 2007, respondent mailed a notice of
deficiency to petitioners for 2005 in which respondent denied
petitioner nonqualified deferred conpensation treatnent. On July
30, 2007, respondent’s automated underreporter (AUR) division in

Phi | adel phia issued a closing notice for petitioners’ case.
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On Decenber 4, 2007, petitioners filed a notion for entry of
decision. The notion was denied by order dated January 2, 2008.
On January 14, 2008, petitioners filed a notion for
reconsi deration of the order dated January 2, 2008. This notion
was deni ed on January 18, 2008. Petitioners filed a second
notion for entry of decision on Novenber 17, 2008, and an anmended
nmotion for entry of decision on February 17, 2009. The anmended
nmotion for entry of decision was denied by order on February 23,
2009, followng a hearing. A trial was held February 23, 2009,

i n Tanpa, Florida.

Following the trial petitioners again filed a notion for
entry of decision on March 31, 2009. For the reasons stated
herein, this nmotion will be deni ed.

Di scussi on

Cl osing Notice

Petitioners believe the closing notice respondent issued
after the issuance of the notice of deficiency closes their tax
year and precludes any further action. They cite no authority
for this proposition. Section 7121 provides the exclusive neans
by which the Secretary may enter into a closing agreenent as to a
determ nation of the taxpayer’s final tax liability. d osing
agreenents are final and, follow ng the Secretary’s approval, bar
reopeni ng of the case. Sec. 7121(b). A closing notice is to be

di stingui shed froma cl osi ng agreenent under section 7121.



- 5 -
Wher eas cl osing agreenents are final, conclusive, and binding on
the parties and generally may not be disregarded, closing notices

do not have the sanme force and effect. Ur bano v. Conmi Sssi oner,

122 T.C. 384, 393-394 (2004). Nor did the closing notice operate
to rescind the notice of deficiency under section 6212(d). See

Wwng v. Comm ssioner, T.C Meno. 2000-88, affd. 13 Fed. Appx. 638

(9th Cir. 2001); Rev. Proc. 98-54, 1998-2 C B. 529.

Petitioners do not by nane rai se a defense of estoppel.
Nevert hel ess, considering the nature of their claim we think
they raise that defense. One of the elenents of equitable
estoppel is reliance on the action of the Internal Revenue
Service (IRS) to the taxpayer’s detrinment. Because the Notice
CP- 2005 was mailed to petitioners on July 30, 2007, after
petitioners had already filed their petition on July 13, 2007,
there was no detrinental reliance. Petitioners’ reliance on the
closing notice to preclude any further collection action fails as

an estoppel defense. See McCoy v. Comm ssioner, T.C. Meno. 2008-

91. Accordingly, respondent’s inquiry into the 2005 tax year is
not cl osed.

1. Nonqual i fi ed Def erred Conpensati on Treat nent

Section 61(a) provides that gross incone includes “all
i ncone from what ever source derived”. Section 61(a) broadly
applies to any accession to wealth, and statutory exclusions from

income are narrowy construed. See Conmm ssioner v. d enshaw
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G ass Co., 348 U. S. 426, 431 (1955). Section 61(a)(l) lists
“Conpensation for services, including fees, conm ssions” as itens
i ncludable in gross income. Section 451(a) provides that any
item of inconme shall be included in gross inconme in the year

recei ved.

Taxpayers may elect to defer recognition of certain itens of
i ncone pursuant to nonqualified deferred conpensation plans. See
sec. 409A. In order for conpensation to be deferred under
section 409A, a nonqualified deferred conpensation plan nust neet
the requirenents of section 409A(a)(2), (3), and (4) concerning
di stributions, acceleration of benefits, and el ections.

An i ndependent contractor may elect to defer conm ssion
conpensation for services provided only if the contractor is
unrelated to the recipient of the services. An independent
contractor may not defer comm ssion conpensati on under section
409A if the recipient of the services is a related party. See
Notice 2005-1, 2005-1 C.B. 274. There is an exception to this
rule if the contractor provides the service fromwhich the
conmi ssion arises to both related and unrelated parties and the
sanme service is perfornmed in the contractor’s ordinary course of
busi ness. See Notice 2005-1, 2005-1 C. B. 274.

If the plan fails to neet the requirenents of section
409A(a)(2), (3), and (4), all conpensation deferred under the

pl an shall be includable in gross inconme to the extent not



- 7 -
subject to a substantial risk of forfeiture. Sec. 409A(a)(1)(A).
Notice 2005-1, 2005-1 C B. 274, provides that conpensation is
subject to substantial risk of forfeiture when “entitlenent to
the anobunt is conditioned on the performance of substanti al
future services by any person or the occurrence of a condition
related to a purpose of the conpensation, and the possibility of
forfeiture is substantial.”

Petitioner argues that he neets the requirenents for
excl usi on under section 409A. Respondent contends that the
comm ssions petitioner received from Genworth are not conditioned
upon the performance of any future service and thus not subject
to a substantial risk of forfeiture under section 409A.
Petitioner fails the election requirenments of section
409A(a)(4)(B). Petitioner’s comm ssion arose from services he
performed as an i ndependent contractor for the benefit of related
parties: himand his wife. Petitioner does not satisfy the
exception in Notice 2005-1, 2005-1 C B. 274, because he has not
provi ded the sanme service for unrelated parties in his ordinary
course of business.

Petitioner has failed to establish that his conpensation is
substantially at risk. Petitioner relies on the surrender
charge, which is unrelated to the conm ssion itself and is

instead related to the nature of petitioner’s annuity.
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We do not find that the surrender charge is within the
statutory neaning of substantial risk of forfeiture. In
addition, the record does not establish that petitioner’s
conmmi ssi on was conditi oned upon sone future performance or
occurrence. Petitioner’s self-directed decision to put the
commi ssion into an annuity subject to a surrender charge is
i nconpatible with the risk required under section
409A(a) (1) (A (i). Petitioner has failed to produce evidence of a
substantial risk of forfeiture and thus cannot defer the
conmi ssi on i ncome under section 409A.

Because petitioner has failed to neet the requirenents of
section 409A(a)(4) and because the comm ssion is not subject to a
substantial risk of forfeiture, petitioner’s conm ssions shall be
included in petitioners’ gross inconme under sections 61(a) and
409A(a) (1) (A).

I1l. Accuracy-Related Penalty

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662. Section 6662
I nposes an accuracy-rel ated penalty equal to 20 percent of any
portion of an underpaynent of tax which is attributable to, anong
other things, a substantial understatenent of incone tax. See
sec. 6662(b)(2). Section 6662(d)(1)(A) provides that a

substanti al understatenent of incone tax exists if the
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under st at ement exceeds the greater of (1) 10 percent of the tax
required to be shown on the return; or (2) $5, 000.

Section 6664(c)(1) provides that the accuracy-rel ated
penalty shall not be inposed if it is shown that the taxpayer’s
under paynment was attributable to reasonable cause and that his
action was in good faith. The determ nation of whether a
t axpayer acted with reasonable cause and in good faith is nmade on
a case-by-case basis, taking into account all pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioner underreported his tax liability by $32,834, an
under st atenent that exceeds the anmpunt provi ded under section
6662(d)(1)(A). Petitioner, however, had reasonabl e cause for
taking the position with respect to the comm ssion conpensati on,
despite our finding that he was ultimately liable for this
anount. Petitioner reasonably relied on a Genworth
representative who negotiated the paynent of his conm ssion
conpensati on and authorized the transactions so they were paid
into his annuity accounts and provide himwth the deferred
treatment he sought. Genworth ultimately issued petitioner a
Form 1099-M SC, but the Form 1099-M SC was erroneously mailed to
his old address. Petitioner could have reasonably believed that
the fornms he exchanged with Genworth docunenting his election for
deferred treatnent guaranteed such treatnment by the IRS. After

considering petitioner’s know edge of the facts and under st andi ng
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of the law, we find petitioner’s error was made w th reasonabl e
cause and in good faith. Accordingly, we hold that petitioners
are not liable for the penalty pursuant to section 6662.
Concl usi on

For the reasons stated herein, we find respondent properly
i ssued a notice of deficiency and that petitioners’ case was not
cl osed upon respondent’s issuance of a closing notice. In
addition, we shall sustain respondent’s deficiency determ nation
and find that petitioners are not |liable for a section 6662

accuracy-rel ated penal ty.

Deci sion will be entered

for respondent as to the

deficiency and for petitioners

as to the section 6662

accuracy-rel ated penalty.




